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THE SYSTEM OF PUBLIC PROCUREMENT IN THE REPUBLIC OF SERBIA

What is public procurement?

Public procurement in its broadest sense implies the selection on the basis of a predefined procedure of the most favourable of several competing bids. Public procurement must stimulate competition among tenderers and enable procuring entities to use taxpayers’ funds to obtain goods, works and services under the most favourable conditions possible as regards price, quality, payment conditions, servicing and other criteria.

Public procurement has a positive influence on the development of the economy because it encourages competition and contributes to employment and economic development, hence also to the upgrading of the living standards of the population.

Until the Public Procurement Law was enacted, the system of public procurement had not been regulated and left a lot of room for collusion in procurement procedures and their abuse. This situation supported the conclusion of numerous detrimental contracts whose terms were often several years and led to considerable wastage of tax revenue. Competition among bidders in the procurement process was not equitable: bidders who were for various reasons favoured by the procuring entities or had done bsuiness with them for a long time always held an advantage. Attempts by new bidders to gain contracts were doomed: the final decision on the award was the prerogative of the procuring entities, who in the absence of a clearly-defined legal framework awarded them to commercial partners of their own choosing.

The system of public procurement was regulated for the first time ever in Serbia when the Public Procurement Law was adopted on 4 July 2002, becoming effective on 13 July 2002.

Although no precise data exist on public procurement in Serbia prior to 2002, since when procuring entities have been bound by law to submit reports on awarded procurement contracts, the World Bank has estimated the overall value of public procurement in 2001 at 1.1 billion US dollars. Using a generally accepted figure according to which in the OECD countries which have properly  regulated public procurement system 15-20% of the total value of procurements ends up lining private pockets, Serbia was losing at least 200 million dollars a year in this area, although the figure was probably even higher. The precise regulation of public procurement process has had a radical impact on the procedure of awarding procurement contracts, resulting in major changes in the relationship between the public and private sectors. In order to make acquisitions of public authorities and organisations, public enterprises and local governments more efficient and less liable to abuse, the Public Procurement Law introduced principles whose observance should lead to considerable savings, better quality and shorter delivery periods. The Law, which has been almost completely harmonised with EU directives, enshrines the following principles:

1. The principle of economy and efficiency

This principle implies the frugal expenditure of taxpayers’ money, which means that products and services of appropriate quality should be obtained in a timely and cost-effective manner. The procurement process itself must also be fast and as cheap as possible. The principle of efficiency demands that all procuring entities spend all funds in the most economical manner, regardless of their source. This principle is closely linked with the principle of competition. Only after procuring entities according to a predefined procedure announce that they intend to procure something will they receive competing offers. As a rule, the bigger the competition, the higher the quality and the lower the prices. This principle is not realised only through the public procurement process - it comes into play even before, during the planning stage, the definition of the budget, or financial plan. As a rule, a procuring entity may conclude a contract on the basis of a procedure on awarding a public procurement contract only within the confines of the financial framework of the budget or financial plan. Apart from this, procuring entities must for the duration of procedures ensure that they do not cause tenderers excessive or unnecessary expenses, given that as a rule tenderers will pass all the costs incurred in the preparation of the bid on to the product or service they are offering.

2. The principle of ensuring competition

This principle implies that all competent bidders be allowed to participate in the procurement process, which makes it possible for the procuring entity to obtain a product or service of higher quality, under the most favourable conditions possible and at a lower price than would be the case if there were no competition among bidders. Competition in public procurement is the cornerstone of the policy to which every state organ or authority which acts as a procuring entity must adhere. This principle is not important only for ensuring the most favourable conditions for procuring entities, but also allows tenderers equal access to budget funds. Procuring entities may not draft tender documentation so as to adapt it to a particular tenderer. They must also avoid listing goods and services which can only be provided by a selected tenderer - owner of a trademark, patent and similar. There is of course an exception in which such specifications cannot be avoided (Article 36 § 4 of the Law).

A question often raised in practice is whether someone who gave a procuring entity partial or full assistance in the preparation of tender documentation may compete as a bidder. This issue appears often, particularly in cases where a bidder had been awarded a contract for drafting a design and subsequently also wants to compete for the contract for the project’s execution. This issue has been resolved by the provision of Article 6 § 2 of the Law.

Article 6 § 3 of the Law specifically prohibits so-called tying arrangements. Procuring entities may not request that a tenderer should engage a particular subcontractor or engage in any other transaction such as exporting certain  goods or services. Nevertheless, in the rest of the paragraph the legislator does allow for this possibility, but only where this would be stipulated by special law or international agreement, or specified in tender documents that a procuring entity has to engage a certain number of domestic subcontractors or to include a certain quantity or value of goods and services of domestic origin. Given that domestic and foreign tenderers had until the adoption of the Law on Alterations and Amendments to the Public Procurement Law had fully equal treatment as regards participation in the procedure of awarding public procurement contracts, this provision introduces a minor form of protection for domestic tenderers (subcontractors).

3. The principle of transparency in the use of public funds

The fact that procurement procedures are transparent - open and public - means that potential tenderers may prepare their bids on the basis of previously drafted tender documentation. The circumstances under which the procuring entity will conclude a contract with a tenderer who submits the most favourable bid are made known to all parties beforehand and in a timely manner. Because of the principle according to which tender documentation may not be altered, during the procedure of awarding a contract procuring entities may not adapt terms and criteria so as to favour certain bidders or exclude unwanted ones.

In order to prevent the possibility of procuring entities affording unfair advantages to selected bidders, the entire procedure must be precisely defined phase by phase. The primary prerequisite for a successful public invitation to bid is proper tender documentation, which must be fully prepared  in advance. Timely and correct advertising of procedures of awarding and executing public procurement contracts, equal criteria and conditions which must be known in advance contribute to the realisation of this principle. All interested parties must at any given moment be able to monitor the correctness of the procedure’s implementation, of course at the same time respecting confidentiality regulations - this applies to all participants in the procedure. The realisation of this principle is ensured above everything else by public advertisement, and not only in the Official Gazette of the Republic of Serbia, but also in at least one daily newspaper with nation-wide distribution.

4. The principle of the equality of tenderers

This principle means that all tenderers must be afforded equal conditions for taking part in procurement procedures by eliminating all forms of discrimination against any of them. Procuring entities may not provide to any tenderer information that they have not provided to the other tenderers, both potential bidders, during the drafting of the tender documents, and bidders who are actually taking part in the procedure. In that context, the principle of equality is very close to that of transparency. The principle of equality of tenderers does not cover only equality in respect of a tenderer’s registered activity; it also encompasses equality in its broadest sense, prohibiting territorial and personal discrimination. 

In other words, the objective of the Public Procurement Law is to ensure competition among tenderers, prevent inequity and discrimination against any of them, and increase transparency in the actions of procuring entities. It would be realistic to expect that a fully-regulated system of public procurement will besides cutting costs also have a positive effect on other areas of importance for the normal functioning of the state, as well as on increasing public confidence in the state and suppressing corruption.

The implementation of the Law was expected to yield numerous positive effects, especially in the light of the fact that it was one of the most important systemic laws that the Republic of Serbia adopted in 2002. It should also be stressed that the Public Procurement Law was the first anti-corruption law adopted in Serbia. Unfortunately, it remains an isolated tool in the struggle against corruption, as many others pieces of legislation that would prevent corruption or at least help to suppress it are still awaiting parliamentary procedure. In any case, the adoption of this law has created a possibility that all procedures on awarding public procurement contracts are opened to the inspection of both the participants and the public as a whole, which has placed procuring entities under two strict controls: firstly, the existence of clearly-defined legal regulations in this area prevents the striking of deals in advance; and secondly, all processes are under the scrutiny of the public, which can always react to any irregularities. The system has led to a situation in which procuring entities now act much more conscientiously and carefully than they had done in the period before the law was adopted. Finally, an opportunity has been created for numerous potential tenderers who had theretofore been excluded from public procurement contracts to win lucrative deals. The existence of competition has also yielded what for procuring entities was a surprising fall in prices in concrete procurements - considerable savings were recorded already in the first year of the Law’s implementation.

SAVINGS
achieved in the 13 July - 31 December 2002 and

1 January - 31 December 2003 periods

The Public Procurement Office received a total of 71,292 public procurement reports in the second half of 2002; the total for 2003 was 231,661. The figure for 2002 was rather lower than expected, which may be explained as a result of the following factors:

1. implementation of the Law at local government level only began on 1 January 2003;

2. anticipating that the Law would be enacted in mid-2002, many procuring entities hurried to take advantage of existing regulations, and

3. a certain number of procuring entities, mainly smaller ones, did not manage to prepare and submit their reports properly and in time.

The following conclusion was made on the basis of the reports submitted:

The total value of the 71,292 high- and low-value public procurements reported in 2002 was 13,928,279,000 dinars.

Calculated by value, 83% of this sum is made up of high-value procurements (over 600,000 dinars per annum) which are awarded according to a strictly defined procedure prescribed by the Law, while the share of low-value procurements (below 600,000 dinars per annum), which are awarded by simplified procedures defined by internal regulations, was 17%.

The total value of the 231,661 high- and low-value public procurements reported in 2003 was 98,777,652,000 dinars - 88% of this sum, by value, are high-value contracts, and 12% low-value procurements. 

In 2002, viewed by subject of the procurement, in the high-value segment goods accounted for 56%, followed by works with 41% and services with just 3% of the overall value of procurements. 

In 2003, goods also dominated with 60%, works had a 31% share and services accounted for 9%. 

Compared with the preceding year, the structure of procurements by subject changed in that the share of services grew by an amount by which the share of works diminished, while goods retained primacy at about the same level.

A comparative analysis of procedures for awarding public procurement contracts in 2002 shows that award by open and restricted procedure dominated the high-value procurement segment with a combined share of 70% by value - 45% for the open procedure and 25% for the restricted procedure. Common to these procedures is the public advertisement of contract notices, which means full competition and transparency in the award procedure; in contrast, in the negotiated procedure a limited number of tenderers are invited to bid (negotiated procedures made up 30% of the overall value of high-value procurement contracts).

The favourable (2:1) ratio of the use of open or restricted procedures against negotiated procedures may be explained by the restrictive attitude of the Public Procurement Office, which issued positive opinions for implementing negotiated procedures only where all the conditions prescribed by the Law had been fulfilled, and in all other cases instructed procuring entities to apply either open or restricted procedures.

In 2003, the majority of procurements of goods, services and works were realised through the open procedure, which is characterised by the highest level of competition and transparency of all procedures defined by the Law. Also noticeable was a more restrictive policy of the Public Procurement Office in issuing positive opinions on requests to initiate restricted or negotiated procedures. The relative significance of the open procedure jumped to 60%, up from 45% in 2002, that of the restricted procedure fell from 25% to just 11%, and that of the negotiated procedure from 30% in 2002 to 25% in 2003.

The average number of enterprises participating in public procurement procedures grew after the Law was adopted from 3.5 to 7.5, and to 8.5 in 2003. The figures were calculated by dividing the total number of bids in high-value procurement procedures with the number of contracts awarded.

Free competition among bidders resulted in falling prices - the savings achieved in 2002 (the difference between estimated and actual values of the contracts) were 1,099,063,000 dinars, or 9% of the value of the procurement contracts concluded. The total savings achieved in 2003 were 10,341,941,000 dinars, or 11.96% of the value of contracts awarded.

Slovakia, regarded as one of the countries in transition with the most developed system of public procurement and whose Bureau has a staff of over 100 and has been operational for a decade, achieved in 1999 savings of 6.83% calculated as the difference between estimated and actual contractual values. In the case of Serbia, foreign experts had predicted savings of up to 5% for the first year of the implementation of the Public Procurement Law.

The structure of the awarded public procurement contracts by country of origin of the tenderer showed that domestic bidders accounted for 79% of the overall value of procurements, bidders from EU countries 19% and those from other countries 2%. If we subtract two procurements from the value of procurements awarded to foreign tenderers (one realised on the basis of a foreign donation and therefore subject to conditions, and the other being executed in full by domestic subcontractors), all the remaining procurement contracts awarded to foreign suppliers account for 4.3% of the overall value of awarded contracts.

The savings achieved in Serbia can be explained primarily by the application of the open procedure, in which full competition among bidders finds its full expression. Some 45% by value of all contracts in 2002 were awarded in open procurement procedures; the figure rose to 63% in 2003. Negotiated procedures accounted for 30% of all contracts in 2002, against 25% in 2003, and restricted procedures made up 25% of the overall value of procurements 2002, dropping to just 11% in 2003.

As a comparison, in 1999 Slovakia recorded the following procurement structure by procedure: 5% of all procurements were executed following open procedures, 5.4% after restricted procedures and 89.6% after negotiated procedures, which feature the lowest level of competition and transparency of the three types.

Of the total number of recorded public procurement contracts, 97% were concluded with domestic tenderers, 2% with bidders from EU countries and 1% with bidders from third countries; there was therefore no change from 2002.

Viewed by the value of contracts, in 2002 domestic tenderers accounted for 79% of the total, bidders from EU countries for 19% and those from other countries for 2%; in 2003 the respective figures were 84%, 13% and 3%.

It should be noted here that the share of domestic tenderers in the overall value of public procurements will most probably continue to rise in 2004, given that the Alterations and Amendments to the Public Procurement Law have introduced preferential treatment for goods of domestic origin to an amount of 20%.

Of the savings recorded in 2002, those achieved in open-procedure procurements were 16%, compared with just 2% in negotiated procedures. Public institutions (schools, hospitals etc.) achieved savings of 23%, the state authorities (ministries, administrations etc.) achieved 15%, and public enterprises savings of 5%. In 2003 the highest savings were achieved by local governments (27%), followed by public enterprises (15%), public institutions (10%) and the state organs of authority (3%).

THE COMMON AFFAIRS OFFICE OF THE 

REPUBLICAN ORGANS OF AUTHORITY

In an effort to establish whether the centralisation of public procurements was justified, viewed in particular from the angle of achieving savings, an analysis was performed of the procurement contracts awarded by the Common Affairs Office of the Republican Organs of Authority, the organisation in charge of performing procurements for the republican authorities. The Common Affairs Office was asked to provide reports on awarded procurement contracts for the second half of 2002 and the first quarter of 2003.

An analysis of the two reports yielded the following conclusions:

The total savings achieved by the Common Affairs Office in the second half of 2002 were 32,779,000 dinars, or 11%. The figure for the first quarter of the following year was 28,356,000 dinars, or 26%.

These results lead to the conclusion that centralising procurements yields positive effects. The practice of other procuring entities, for example smaller educational and health-care institutions, has also shown that in certain cases centralising procurements is economically justified.

The Public Procurement Office 

Under the Public Procurement Law, the Public Procurement Office was formed as a separate organisation of the Government of the Republic of Serbia accountable for its work to the Serbian Government. The chief task of the Office is the development of a system of public procurement which will ensure full economy, efficiency and transparency of the use of public funds for pubic procurement, enhance the level of competitiveness and ensure the equality of tenderers in public procurement procedures.

Since it was formed, the Public Procurement Office has prepared the following five pieces of secondary legislation, which can be found on the Office’s web-site: www.ujn.sr.gov.yu:

1.Regulation on Standard Forms for Keeping Records on Public Procurement (Official Gazette of the RS No. 9/03 dated 12 February 2003)

Under the Public Procurement Law, procuring entities have an obligation to keep records of data on all awarded public procurement contracts. This Regulation defines precisely the manner in which those records are kept.

The Regulation is very important for several reasons: for the first time ever, it established an obligation of procuring entities to keep records on all contracts they concluded in public procurement procedures (all three types - open, restricted and negotiated) and to submit the data to the Public Procurement Office; failure to do so is punishable by fines. The records kept in this manner make possible detailed analyses of all awarded public procurement contracts and therefore also of the effects of the Law, in particular the extraction of reliable data on the savings achieved by implementation of the Public Procurement Law, as well as insight into the type of procedure in which contracts were awarded - whether the entity opted for the open procedure (regarded as the rule in procedures of awarding public procurement contracts) or for exceptions (negotiated procedure). Procuring entities are also bound by law to name the winning bidder(s), which makes it possible to identify the tenderers awarded the most lucrative contracts and also the presence and frequency of repeat contracts with the same tenderer(s).

2. Regulation on Tenders Opening Procedure and Standard Form for Keeping Records on Tenders Opening (Official Gazette of the RS No. 9/03 dated 12 February 2003)

This Regulation defines the tenders opening procedure in a comprehensive manner. Until it was issued, most of the complaints voiced by tenderers concerned manipulations with bids before their opening and the fact that certain tenderers were informed about their competitors’ bids before the formal opening date; this made a mockery of the entire procurement procedure: privileged tenderers, who knew the content of competing bids, adapted theirs in collusion with the procuring entity and won contracts. The Regulation prevents this possibility in two ways. Firstly, tenders must be opened immediately after the submission deadline - this virtually eliminates the danger of collusion between procuring entities and would-be privileged bidders. The only justification for extending this period of time would be if the procuring entity’s seat was some distance away from the tenders’ opening venue, for example because the latter was more suitable because there is more space. Secondly, the opening of the tenders is performed in public and may be attended both by interested bidders and the general public; this is another anti-collusion measure. The Regulation also encompasses a standard form for keeping records of the tenders opening procedure in which certain prescribed data need to be entered at the moment of the bids’ opening, preventing the possibility of arbitrary record-keeping.

3. Ordinance on Criteria for Establishing Public Procurement Commissions (Official Gazette of the RS No. 39/03 dated 6 March 2003) 

The Ordinance defines the scope of the activities of public procurement commissions, their composition and structure.

4. Regulation on the Manner of Determining Proofs Used to Verify that Goods were Produced in the Country, i.e., are of Domestic Origin (Official Gazette of the RS No. 82/04 dated 20 July 2004)

This Regulation defines who can be deemed as a domestic tenderer and which goods may be deemed as goods produced in the country, or goods of domestic origin.

5.Regulation on the Compulsory Elements of Tender Documentation in Public Procurement Procedures (Official Gazette of the RS No. 98/04 dated 27 August 2004)

This Regulation specifies the content of tender documents.

Besides the above secondary legislation, the Public Procurement Office has also drafted several internal acts, also available on: www.ujn.sr.gov.yu, as follows:

1. Model Public Procurement Notices

Under the Public Procurement Law, all high-value procurements are subject to the publication of public notices. Problems appeared, however, in respect of the content of that notice-invitation to tender. These model notices serve as a directive listing the information that every notice must contain, depending on the type of procurement. The following have been prepared: 1) prior indicative notice; 2) public invitation for the award of a public procurement contract in an open procedure (for goods, for services and for works, separately); 3. public invitation for the award of a public procurement contract in a restricted procedure (for goods, for services and for works, separately); 4. notice of award of public procurement contract (for goods, for services and for works, separately); 5. public invitation for establishing tenderers’ qualifications (for goods, for services and for works, separately); 6. periodic information notice (for goods, for services and for works, separately) and 7. design contest.

In this manner all public notices have been standardised, and all procuring entities have to do is to apply the models to concrete procurements.

2. Regulation on Awarding Low-Value Contracts

Low-value public procurements are regulated by Articles 123-125 of the Public Procurement Law. However, procuring entities may also adopt their own internal regulations for this area. One of the first documents drafted by the Public Procurement Office was its own internal Regulation on awarding low-value procurement contracts, which could serve other procuring entities as a model for drafting their own regulations - practice has shown that a majority of procuring entities adapted this Regulation to suit their own needs.

3. Model Procurement Plan for Entities Funded from the Budget of the Republic of Serbia

Drafting a procurement plan is the first and most basic task in the realisation of a public procurement. Given that practice has shown that the majority of problems in public procurement procedures arise from an absence of a procurement plan, in connection with which numerous procuring entities unjustifiably implement negotiated procedures without prior notice, and the fact that procuring entities very often “fragment” procurements in the procurement plan in order to exploit legislation pertaining to low-value procurements, in August 2003 the Public Procurement Office drafted a Model Procurement Plan in an effort to provide procuring entities with directives on the drafting of a procurement plan.

4. Model Public Procurement Contracts

Contracts which go along with model tender documentation for the open procedure (goods and services), given that model contracts are a mandatory part of tender documents.

In June 2003, the following internal acts were drafted and published:

1. Model Tender Documents:  open procedure - goods

2. Model Tender Documents: open procedure - services

Drafting tender documents is one of the most complex segments of the process of public procurement. The problem most often encountered in procuring entities’ practice is defining discriminatory or imprecise conditions and criteria, failure to apply standards and norms and actions contravening the Public Procurement Law. The quality of the tender documents very much affects the likelihood of receiving acceptable tenders; poorly-designed tender documents could easily result in cancellation of the entire procurement procedure owing to reception of unsuitable bids.

In an effort to help procuring entities avoid problems that could arise from improperly designed tender documents, the Public Procurement Office drafted model tender documents for the procurement of goods and services in the open procedure, which made up the bulk of all procurements in 2002. The availability of standardised documentation does a lot to ease the burden of procuring entities in drafting tender documents, also helping to cut their costs and expenditure of time. Special attention was paid in the preparation of the models to the selection, definition and establishment of the manner of application of the criteria on which depends the reception of an economically most favourable offer, which is among the most complex tasks in the drafting of tender documentation.

OTHER COUNTRIES’ PRACTICE

The transition countries

A number of countries which are in transition (the Czech Republic, Poland, Hungary, Slovenia, Slovakia, Lithuania, Bulgaria, Macedonia, Croatia, and also Serbia and Montenegro) have already adopted public procurement legislation and thereby begun harmonisation with relevant European rules. Some countries began the process earlier and some later, and their experiences are also different: in some the system of public procurement adapted itself to the country’s economic system, while in others there were turbulent reactions and obstructions.

The pioneers were the Czech Republic, Poland and Hungary, enacting public procurement regulations and 1994 and 1995. Comparative analysis shows that the Polish model has achieved the best results; it should be stressed that Poland's Public Procurement Law was afforded the status of one of the most important legal pillars in the reorganisation of the country’s economy, enjoying the support of all relevant political and economic factors.

In our region, it has been Slovenia that has made the greatest progress in the field of legislation on public procurement, first regulated by the Budget Law of 1992, while a separate Public Procurement Law was passed in 1997. The current Law on Public Procurement was adopted in 2000; Slovenia also has a Law on the Review of Procedures of Awarding Public Procurement Contracts, whereby it has fully complied with relevant EU directives and even overtaken some EU member-states in that respect. Slovenia’s regulation of the system of public procurement and the protection of rights can be said to be a model for all countries working to regulate pubic procurement.

The Republic of Croatia adopted its Public Procurement Law in 1997, Macedonia followed a year later. The two laws are only partially harmonised with existing EU directives, and it appears that the two countries stand before a long journey to the achievement of the desired EU standards.

TRAINING FOR SMALL AND MEDIUM-SIZED ENTERPRISES

ACCESS TO TENDER DOCUMENTS

From the moment an invitation to submit tenders is published, all interested tenderers are entitled to direct insight into tender documents or to ask the procuring entity to forward them the documents by post, telefax or e-mail within two days of having received a request to that effect from a potential tenderer. Where tenderers submit requests for access to tender documents,  procuring entities may charge them only for the costs of copying and sending those documents. (Article 28 §§ 1 and 2 of the Public Procurement Law)

ADDITIONAL INFORMATION
Tenderers who find certain parts of the tender documents insufficiently clear may request in writing additional information or clarifications from the procuring entity, no later than five days before the expiry of the time limit for submitting tenders. The procuring entity is then required by the Law to forward the requested information, also in written form, not only to the applicant but also to all other parties who had requested and taken tender documents, no later than two days after having received the request.

DRAFTING TENDERS

-standard forms

Tenderers are required by the Law to draft their tenders in accordance with the tender documents by filling in the standard forms which are a component of the tender documents: “information about the tenderer”, “the tender form”, “the form in which the tenderer states that he accepts the conditions set forth in the public invitation for tenders”… 

-proofs
Article 45 §§ 2 and 3 of the Law specify the conditions that have to be fulfilled by a legal person and by a natural person in order to be able to participate in the procedure of awarding a concrete public procurement contract. Under the Law, in addition to the mandatory conditions procuring entities may also determine additional conditions that tenderers have to fulfil. Article 46 defines the documents tenderers need to submit as proofs of evidence that they fulfil the required participation conditions. The Law has left the manner of submission (originals, certified copies or ordinary copies) to the procuring entities. The date of issue of the documents submitted may not be more than six months preceding the date of the invitation to submit tenders. Tenderers must also inform procuring entities about any changes concerning the proofs of evidence of fulfilment of conditions no later than five days after such changes occur - the notification must be in writing and duly documented.

-subcontractors

Where tenderers list one or more subcontractors in their offers, they are required to name that or those subcontractors in their tenders, to fill in the “information about subcontractor” standard form, (where there are more than one, the form must be photo-copied and filled in for each subcontractor separately), specify the scope of the subcontractors’ shares in the realisation of the procurement by filling in the “participation of subcontractors” form and submit for the subcontractor or subcontractors the proofs of evidence of the fulfilment of conditions specified in Article 45 of the Law in the manner specified in the tender documents.

-joint tenders

When joint tenders are submitted, all the participating tenderers are required to separately submit proofs of evidence of the fulfilment of the status conditions; proofs of evidence of the fulfilment of the technical, business and financial capacity may be submitted separately or jointly. Where joint tenders are submitted, procuring entities may request groups of tenderers to submit a written undertaking promising that if they win the contract they will perform the procurement jointly; this document must also specify the responsibilities of each individual tenderer in connection with the performance of the contract; the tenderers forming a group of tenderers bear unlimited joint liability towards the procuring entity.

-language
Tenders must be drawn up in the language in which the tender documents are written or the language specified by the procuring entity in the tender documents. Procuring entities may also allow tenders to be partly or entirely drawn up in a foreign language, particularly in the section pertaining to technical characteristics, quality and technical documentation, in which case the procuring entity is required to specify which part of the tender may be drawn up in a foreign language and also in which language. If during the revision and evaluation of tenders a procuring entity finds that a part of the tender should be translated into Serbian, it is required to set a time limit for the tenderer for translating the said part of the tender into Serbian.

-manner of submission of tenders

Tenders are drawn up in writing by filling in the forms which are a component of the tender documents, and submitted in sealed envelopes in which all documents need to be appropriately physically linked to prevent loss of any.

-currency

All values in tender documents and in tenders must be stated in dinars. Procuring entities may request tenderers to also state values in foreign currency, in which case they must specify the currency and that the values will be converted into dinars using the medium exchange rate of the National Bank of Serbia valid on the date of the opening of tenders. Prices may only be changed where procuring entities have stated in their tender documents that prices are not fixed but variable and that will link them to an objective criterion such as the growth of retail prices, changes of the currency rates etc. Discounts on the tender price are permitted only where the procurement is shaped by lots.

-confidentiality

Tenderers may specify that certain documents or data contained in documents in their tenders are confidential by designating them in advance as such and placing a confidentiality mark in the upper right-hand-side corner of a document, duly signed below by the tenderer’s authorised official. If the confidential data are contained in a document, they should be underlined and a confidentiality designation inscribed on the side margin, also duly signed underneath by the tenderer’s authorised official.

-model contracts

Tenderers are required to fill in the model contract, sign it and certify with a seal.

If the value of the public procurement contract exceeds 300,000,000 dinars, a tenderer submits to the procuring entity its tender and a copy in another envelope which the procuring entity forwards to the Commission for the protection of Rights unopened, while the original of the tender is opened in accordance with the Law. If no request for the protection of rights is submitted, the copy deposited with the Commission is returned to the tenderer immediately after the expiry of the period for lodging requests for the protection of tenderers’ rights; if a tenderer submits a request for the protection of rights, the copy deposited with the Commission is returned to the tenderer immediately after the review procedure is completed.

If the public procurement is shaped by lots, tenderers are required to specify for which lot or lots they are submitting their tenders.

SUBMISSION OF TENDERS

Only tenders submitted in a timely manner will be taken into consideration by procuring entities, which define in the contract notice and tender documents a date and hour by which the tenders must be submitted. All tenders which arrive after the said deadline, irrespective of the manner in which they were sent, will be deemed untimely and returned to the sender unopened.

OPENING OF TENDERS

The expiry of the time limit for submitting tenders is followed by the procedure or opening tenders, which is in most cases public: this means that it may be attended by representatives of the tenderers, but only those duly authorised for that purpose. Representatives of tenderers present at the opening of tenders may lodge complaints only in respect of the tenders’ opening procedure; they may not for example object to the tender documents. They may also not object at a later date to irregularities detected in the tenders’ opening procedure if they had failed to put those irregularities on record during the tenders’ opening procedure itself.

PROFESSIONAL EXAMINATION AND EVALUATION OF TENDERS

During assessment and evaluation of tenders, a procuring entity may request that a tenderer provide detailed explanation for offering an abnormally low price, a price for which the procuring entity believes the tenderer in question cannot realise the concrete procurement. Before rejecting such a tender, the procuring entity must give the tenderer up to 20 days to provide the requested explanation, following receipt of which the procuring entity assesses the tender on the basis of the original offer and explanation received.

In the course of examining, evaluating and comparing tenders, procuring entities may request additional explanations from tenderers and may also carry out control of the tenderer or the tenderer’s subcontractors.

During examination and evaluation of tenders, a procuring entity may, with the consent of the tenderer, correct only technical errors detected in the tender.

NOTICE OF AWARD OF CONTRACT

Following the selection of the most advantageous tender, procuring entities are required by Law to inform all participating tenderers in writing of the decision to award a contract; tenderers who have not been selected may request in writing a detailed explanation of the award decision within eight days of having received the award notice.

REQUEST FOR THE PROTECTION OF RIGHTS

Tenderers who were not selected may submit requests for the protection of their rights within eight days of having received a detailed explanation of the award of the public procurement contract.

PROTECTION OF RIGHTS IN PROCEDURES ON AWARDING

PUBLIC PROCUREMENT CONTRACTS

What was the protection or rights situation until 2004?

When the Public Procurement Law became effective on 13 July 2002, for the first time ever Serbia had a regulated system of public procurement, which does not only define public procurement procedures but also encompasses a system of protecting rights. But more than a year later it can be seen that the system of protecting rights has not taken hold as the legislators had envisaged. The Commission of the Protection of Rights has failed to begin working efficiently, while by the end of August 2003 the total number of requests for the protection of tenderers’ rights had reached 800.

Why is the protection of rights in procedures of awarding public procurement contracts so important?

Examination of requests for the protection or rights received so far has brought to light the fact that the majority of disputes are worth over one hundred million dinars. It should be noted that the average value of disputes in civil litigation is a tiny fraction of this figure -- this shows the importance of regulating the system of the protection or rights in the area of public procurement as precisely as possible. Failure to do this would give procuring entities free rein to ignore and abuse the law.

Which features of the Alterations and Amendments of the Public Procurement Law relate to the protection or rights?

The alterations precisely define the status of the members of the Commission for the Protection of Rights.

The Commission’s President (chairperson) and members are appointed by the Government on a proposal by the Minister of Finance. The Commission’s President and members may not be parliamentary deputies or members of local councils, they may not hold political and administrative posts, nor may they engage in other professional activities or hold such office as may influence their independence in their work or in any way lessen their reputation of a Commission member or President. 

The Commission’s President shall be a graduate of law with a bar exam. At least two Commission members must be law graduates, while the others may be economy graduates or engineers. 

The term of office of the President and members of the Commission is four years, with re-election possible. 

Secondly, procedures for protecting rights encompass the protection of both the rights of tenderers and of the public interest, where such is threatened by harmful actions by procuring entities.

Thirdly, active legal capacity (the possibility of participating in a procedure for protecting rights) is enjoyed by any person who has or has had an interest in being awarded a public procurement contract. Where the public interest is threatened, requests for the protection of the public interest may be submitted by the Public Procurement Office.

Fourthly, the filing of a request for the protection or rights and of the public interest automatically stays all activities of the procuring entity in the procurement contract award procedure until a binding decision is issued. In order for this “blockade” to be as short as possible, the prescribed periods for issuing decisions have been shortened: in the first instance (when procuring entities take decisions) to ten days from the day the request was submitted, and in the second (when the Commission for the Protection of Rights processes the case) to 15 days, or 25 days in special cases. In this manner to the legal security of participants in procurement procedures has also been added necessary exigency in resolving requests for the protection or rights.

Fifthly, decisions of the Commission for the Protection of Rights are binding. Claimants who are not satisfied with the Commission’s decision may continue proceedings before a regular court, but only to recoup damages.

How will the Commission for the Protection of Rights operate?
In order for Commission for the Protection of Rights to be able to work professionally and efficiently, it is necessary to define the status of the President and members in accordance with the level of responsibility of the activities they perform.

The Commission’s President and members are appointed by the Government  to a term of office of four years.

The Commission’s President is in respect of rights and responsibilities proceeding from employment ranked equal to an elected official heading a separate administrative organisation; the Commission members are ranked equal to assistant elected officials heading separate organisations.

The President and members of the Commission for the Protection of Rights may hold no other office, so as to allow them to be independent and impartial in their work.

The Commission’s work is regulated by its Rules of Procedure.

How harmonised is our system of protecting rights with European directives?

European directives in the area of public procurement insist on the formation of a body to process all requests for the protection or rights in procedures for awarding public procurement contracts according to an expedited procedure. The main criticism of the hitherto system of public procurement in Serbia related to the absence of an efficient system of protecting rights. The proposed solution ensures the full legal security of all participants in the procedure, thereby also bringing legislation in line with the requisite European standards in the area of public procurement.

HOW IS THE PROTECTION OF RIGHTS IN PUBLIC PROCUREMENT PROCEDURES SECURED?

The protection of the rights of tenderers and of the public interest is secured by the Commission for the Protection of Rights, in all phases of the procurement procedure. The Commission has a president (chairperson) and four members, appointed by the Serbian Government.

The Commission operates according to its Rules of Procedure (Official Gazette of the RS No. 85/04). The Commission submits reports on its work to the National Assembly and the Serbian Government.

In its work - deciding on requests for the protection of rights - the Commission is completely autonomous from the Public Procurement Office; any interference by the Office in the Commission’s work would be inappropriate, as the Office has an advisory role, while that of the Commission is to make impartial decisions in disputes between procuring entities and tenderers.

From the beginning of 2003, the Public Procurement Office advocated a concept under which the Commission should be an independent body with members selected primarily on the basis of professional experience in the field of public procurement as a fundamental precondition for its efficient performance; of course, legal provisions on preventing members’ potential conflicts of interest would have to be respected, thereby ensuring genuine autonomy of work and action. The Commission members would be chosen by the parliament, additionally ensuring their independence.

The task of the Public Procurement Office is to monitor public procurement procedures and to react where it finds irregularities by lodging a request for the protection of the public interest with the Commission for the Protection of Rights where a procurement procedure is in progress, or with a magistrate or the police when the procedure has been concluded. In the period between 14 October and 28 December 2004, over 50 procurement procedures were monitored and a detailed report on this submitted to the parliament’s Finance Committee.

Tenders are opened in public, and members of the Public Procurement Commission may not be connected with tenderers. The law also bars tenderers from participating in any way in drafting tender documents.

Problems

A number of irregularities were detected in the practical implementation of the Law, including setting deadness ahead of the prescribed minima, shaping procurements by lots without the approval of the Office, listing untruthful reasons for initiating negotiated procedures, application of discriminatory criteria, failure to publish notices, and even bypassing procurement procedures altogether.

Elimination of these problems requires measures both in the sphere of prevention and control.

The Public Procurement Office can be said to have played an important role in the area of prevention: in the past period it has issued over 3,500 consents to shape procurements by lots in order to prevent procuring entities from abusing this feature of the Law and fragmenting procurements so that the values of all of their parts are below the low-value procurement threshold subject to a simplified procurement procedure. The Office also took good care to issue positive opinions for the implementation of negotiated procedures only in cases where absolutely all the formal conditions foreseen by the Law were fulfilled. The extent to which the Office used this instrument of prevention provided by the Law is evidenced by the fact that in the 15 January 2003 - 31 July 2004 period it issued over 12,000 written opinions, within an average of 2.5 days per opinion, well below the seven-day maximum the Law prescribes.

Timely and comprehensive training is a very important factor of preventive action. In the said period the Office organised about thirty major and fifty smaller training seminars and workshops for procuring entities and tenderers assembling about 3,000 participants. The seminars covered all large procuring entities, many at local level and also tenderers. All secondary legislation and internal acts with comments and explanations, as well as model tender documents, model procurement plans, model contracts etc. have been published and widely distributed, and also posted on the Office’s web-site.

The Public Procurement Office performed professional training not only via the formal training programmes but also through consultations, which were very intensive in the 15 January 2003 - 31 July 2004 period, during which there were no fewer than 14,800 telephone consultations.

Effective control of public procurements is another key precondition for the efficient implementation of the Public Procurement Law; this requires the precise definition of the roles and co-ordination of the activities of all the competent institutions - the Commission for the Protection of Rights, the Budget Inspectorate, the police, misdemeanour courts and the Public Procurement Office.

Concretely, efficient protection of rights necessitates the adoption of a separate Law on the Protection of Rights to regulate the area comprehensively and precisely, while the Commission empowered to implement it would be organised as a body answerable to the Parliament. This solution is also opportune because the Commission issues binding decisions in disputes worth millions of dinars; this requires efficient monitoring and control of its work, which can only be provided by the country’s highest public authority.

The decade-long experiences of the countries in transition which joined the EU last year are testimony to the correctness of this solution, which is also featured in EU directives and recommendations issued by international organisations such as the OSCE and the World Bank.

Besides its preventive function, in 2004 the Public Procurement Office was also granted a significant role in monitoring and controlling public procurement procedures. The Office has accordingly drafted a “Plan of Monitoring Public Procurements” for the fourth quarter of 2004 whose realisation is in progress. The plan defines categories of procuring entities which will be controlled, the manner of gathering information and the actions of the Office in cases where it detects procedural irregularities.

In the first month of the realisation of this plan, the Office identified 15 controversial cases and asked the procuring entities involved to submit full documentation. By 10 November 2004 two procuring entities had submitted the required documents, on which basis contraventions were found. One of them thereafter cancelled the tender on its own, while the Office has filed a misdemeanour complaint against the other. The other cases are awaiting submission of documents; failure to comply in a timely manner will result in the filing of misdemeanour complaints against the relevant procuring entities and the forwarding of information on the cases to the other competent authorities - the Budget Inspectorate and the police.

A major limitation of the control function of the Office is its lack of authority to look into the actual realisation of procurement contracts, as the performance of contracts is outside the jurisdiction of the Law and the Office. Practice has however shown that the biggest abuses take place in the realisation of contracts and that it is in that period that the active involvement of institutions in charge of controlling the expenditure of budget revenue - the Budget Inspectorate and the police -  is necessary.

The Office’s co-operation with the police in the past two months has shown the efficiency of performing the control jointly, as evidenced by the case of Belgrade International Airport. Concretely, the Office is able to point to the existence of irregularities in procurement procedures that are quite often a reliable indicator of major misuse of funds by procuring entities, which can only be established by controls carried out by the Budget Inspectorate and the police. Offences such as misuse of funds and abuse of office are also punishable under criminal law (the Public Procurement Law prescribes only misdemeanour fines), which can also play an important preventive role.

It is also very important to adopt a law on a Central Court of Audit which should be formed as soon as possible as an institution answerable to the Parliament, given that in many European countries that body plays the key role in controlling the expenditure of budget revenue.

The following are therefore the key preconditions for efficient control of the system of public procurement: a) that a specific Law on the Protection of Rights be adopted, based on international standards and providing for a Commission for the Protection of Rights to be formed as an independent institution answerable to the National Assembly, b) that control of procurements be expanded to encompass the execution of contracts by involving in this “chain of control” the police and the Budget Inspectorate - the competent authorities, c) that a functioning Court of Audit be established as an organ answerable to the Serbian Parliament, and d) that violations of public procurement legislation are efficiently prosecuted. Viewed as a whole, an efficient system of control would have a powerful preventive effect that should become a key factor in the development of an efficient and cost-effective system of public procurement.

It can be concluded that in the current phase of the development of the system of public procurement in Serbia the most important tasks are increasing discipline in the implementation of the Law and involving all competent institutions in achieving this goal, as well as paving the way for the efficient activity of two key institutions - the Commission for the Protection of Rights and the Central Court of Audit - through the adoption of a law harmonised with current European directives.  

GETTING ACQUAINTED WITH THE 

PROTECTION OF RIGHTS PROCEDURE 

THE MOST FREQUENT QUESTIONS

1. How is the process of protecting rights effected? 
The protection of rights is a two-stage process. In the first phase, complaints by tenderers are handled by procuring entities, while in the second stage aggrieved tenderers take their requests for the protection of rights to the Commission for the Protection of Rights, which issues binding decisions.

2. Who may take part in the procedure for the protection of rights?

All persons who have or have had an interest in being awarded a public procurement contract are entitled to take part in procedures for the protection of rights. 

Requests for the protection of the public interest may be filed by the Public Procurement Office in all phases of the public procurement procedure.

3. What are the consequences of submitting a request for the protection of rights?

Submission of a request for the protection of rights stays activities by the procuring entity in the procedure a awarding a public procurement contract pending the adoption of a binding decision on the request. This means that the procurement is suspended until the final decision is taken. Acting on a request by the procuring entity, the Commission for the Protection of Rights may also rule that the submission of a request for the protection of rights does not suspend the activities of the procuring entity in the procedure of awarding a public procurement contract. 

4. When may requests for the protection of rights be submitted?

Under the Public Procurement Law, requests for the protection of rights may be filed in every stage of the procurement contract award procedure, unless provided for otherwise by the Law. However, a request for the protection of rights may not be submitted in cases where a tenderer was aware or could have been aware of the reasons for the submission of the request for the protection of rights before the procuring entity had awarded the contract and had still failed to file a request for the protection of rights before the award decision of the procuring entity (for example, when tenderers detect irregularities during the opening of the tenders, they must immediately submit requests for the protection of rights pointing to those irregularities; where a contract has already been awarded, a tenderer cannot cite irregularities in the opening of tenders -- this prevents tactical ploys by tenderers who wait for the award decision and only then initiate a procedure for the protection of tenderers’ rights).

5. To whom are requests for the protection of rights submitted?

Requests for the protection of rights should be submitted to procuring entities (in triplicate); the complainant should also inform the Commission for the Protection of Rights of the submission of the request.

6. How are requests for the protection of rights submitted?

Requests for the protection of rights should be submitted to procuring entities directly or by registered mail with paid return delivery receipt.

7. What should requests for the protection of rights contain?

Requests for the protection of tenderers’ rights must contain the following seven elements:

1) title and address of the claimant (the correct title, address, seal and signature of the responsible officer of the claimant);

2) title and address of the procuring entity;

3) the public procurement contract which is the subject of the request for the protection of rights and the notice of awarding the said public procurement contract, where such notice had been forwarded to the tenderer; 

4) the violation(s) of the provisions of the Law concerning the public procurement procedure (this should be interpreted to contain violations of the Public Procurement Law as well as of all secondary legislation provided for by that Law which had become effective by the date of the submission of the request for the protection of rights);

5) that facts that prove that the provisions of the Law concerning the public procurement procedure had been violated (these facts need to be specified in detail, with relevant documents attached);

6) certificate of the payment of tax referred to in Article 143 § 1 of the Law;

7) the claimant’s signature.

8. To whom is the tax for taking part in a procedure for the protection of tenderers’ rights payable?

The tax referred to above is payable to an account in the Budget of the Republic of Serbia. 

Giro Account number: 840-742221843-57 

Payment code: 153 

Sub-account:  97 50-016

Purpose: republican administrative tax (also list the concrete procurement)

User: Budget of the Republic of Serbia

9. Can incomplete requests be amended?

Yes – where procuring entities find that requests for the protection of rights do not contain all the requisite elements, they shall invite the claimants to amend their requests within three days of having received the amendment requests.

10. When may requests for the protection or rights be processed? 

Procuring entities may consider requests for the protection of rights and decide on them only where they have been submitted in a timely manner and by persons with the appropriate legal capacity (see points 2 and 4). 

Where these conditions have not been fulfilled, procuring entities may reject such request and inform the Commission thereon.

11. How do procuring entities decide on requests?

Procuring entities decide on requests for the protection of rights by either:

1) annulling the public procurement procedure in its entirety or partly,

or

2) rejecting the request for the protection of rights.

12. What are the decision-making deadlines?

A procuring entity must take its decision and forward it to the claimant within ten days of having received the request for the protection of rights. 

13. How are procedures before the Commission for the Protection of Rights initiated?

Together with the notice that they have rejected the requests for the protection of rights, procuring entities shall invite claimants to reply in written form within three days of receiving the notice whether they intend to continue the procedure before the Commission.

If a claimant forwards a written statement to the effect that he will continue the procedure before the Commission, the procuring entity is bound by law to forward to the Commission the request for the protection of rights, together with the documentation and its decision, within three days of having received the written statement of the claimant.

Where a claimant does not duly act in the manner specified above in respect of intending to continue the procedure for protecting his rights, the procuring entity may terminate the procedure; complaints against this decision may be submitted to the Commission within three days of the date of dispatch of the decision to the claimant.

14. How does the Commission act?

The Commission considers all the documents it has received and decides within the framework of the request submitted. The Commission uses all the evidence that it considers conducive to the clarification of the problem and adoption of a lawful and correct decision.

15. What are the Commission’s deadlines?

The Commission must pass its decisions within no more than 15 days after receiving a request for the protection of rights (the full documentation).

In especially serious and difficult cases, the above period may be extended by another ten days.

16. May requests to the Commission be amended?

Yes – claimants must amend their requests within no more than eight days of receiving an instruction to that effect; where claimants fail to comply, the Commission rejects their requests for the protection of rights.

17. How does the Commission decide?

The Commission decides on requests by either:

1) rejecting the public procurement procedure in its entirety or partly

or

2) rejecting the request as unfounded. The Commission must provide reasoning for its decision.

18. Must procuring entities obey Commission decisions?

Yes, procuring entities are bound by the Commission’s decision. Contracts concluded in contravention of decisions issued by the Commission shall be deemed null and void; acting contrary to Commission decisions is also punishable by fines.

19. Are Commission decisions legally binding?

Yes, they cannot be challenged, nor may administrative proceedings be initiated against them. Claimants may file suits for damages against procuring entities in court.

20. Can parties seek compensation for the costs of Commission proceedings?

Yes, each party to the procedure before the Commission may in separate requests submitted to the Commission state the costs of the procedure for which they seek compensation; the losing party in the procedure shall compensate the other’s expenses.

The Commission’s decision on the costs of the procedure shall be enforceable.
COMMISSION DECISIONS

EXAMPLE No. 1

Republic of Serbia

Public Procurement Office 

COMMISSION FOR THE PROTECTION

OF TENDERERS’ RIGHTS

No.  4-00-724/03

20 January 2004

Belgrade

The Commission for the Protection of Tenderers’ Rights (hereinafter: the Commission), represented by Commission member Vladimir Ivić, ruling on a request for the protection of tenderers’ rights filed by claimant Sever Elektro, based in Kralja Petra Prvog Street No.1a, Mladenovac, submitted in an open procedure for the award of a public procurement contract for the performance of works on the construction of a pedestrian path within the corridor of the R-107 Batoševo–Kovačevac regional road, No. 06/03 dated 14 October 2003, of the procuring entity DIP Mladenovac, Kralja Petra Prvog St. No.246, Mladenovac, has issued the following:

D E C I S I O N

THE COMMISSION REJECTS the request for the protection of tenderers’ rights filed by claimant Sever Elektro, submitted an open procedure for the award of a public procurement contract for the performance of works on the construction of a pedestrian path within the corridor of the R-107 Batoševo–Kovačevac regional road, No. 06/03 dated 14 October 2003, of the procuring entity DIP Mladenovac, as unfounded.

R e a s o n s

The procuring entity DIP Mladenovac, issued on 14 October 2003 a decision to initiate an open procedure for the award of as public procurement contract for the performance of works on the construction of a pedestrian path within the corridor of the R-107 Batoševo–Kovačevac regional road.

The invitation to tender was published in the Official Gazette of the Republic of Serbia No.103/03 dated 24 October 2003. Following the completion of the open procedure, the procuring entity awarded the contract in question to the firm Promoter, Kralja Petra Prvog Street No. 249, Mladenovac.

The tenderer Sever Elektro submitted to the procuring entity on 8 December 2003 a request for the protection of tenderers’ rights, claiming that the procuring entity had violated the Public Procurement Law in the following manner: the selected tenderer had submitted the requisite documents in the form of uncertified photo-copies; the selected tenderer does not possess a licence issued by a competent authority to perform activities which are the subject of the procurement; a representative of the selected tenderer attended the opening of the tenders without a proper authorisation. The claimant demanded that the procuring entity implement the procedure in accordance with the Law and suspend further activities pending such action. The procuring entity on 12 December 2003 rejected the request for the protection of tenderers’ rights in question as unfounded, giving the following reasons: in the tender documents the procuring entity had not stipulated that documents should be submitted as originals or certified copies, so that uncertified copies also represented proper proofs, also taking into consideration a recommendation of the Ministry of Finance given that certification of copies costs both a  lot of money and time uncertified copies represent sufficient evidence and the procuring entity can verify their authenticity by examining originals; that the selected tenderer had submitted a licence for a certified contractor for the performance of construction works and specialist trades work on civil engineering, building construction and waterworks construction projects; that a representative of the selected tenderer had not attended the opening of the tenders, which could be verified from the record of the opening of tenders signed by the claimant. 

On 22 December 2003, the claimant informed the procuring entity in writing that he would continue the procedure before the Commission, following which on 29 December 2003 the procuring entity forwarded to the Commission full documentation on the procedure on awarding the public procurement contract in question.

Ruling on the merits of the claim, after examining the submitted documents pertaining to the procedure for the award of the public procurement contract in question, the Commission decided as in the determination on the following grounds:

As to the objection of the claimant that the selected tenderer had submitted requisite documents in the form of photo-copies, after examining the tender documents the Commission found that the procuring entity had not specified in the tender documents that documents should be submitted in the form of originals or certified copies. The Public Procurement Law does not stipulate that requisite documents should be originals (or certified copies), which means that procuring entities determine whether they will require submission of copies or originals (certified copies). In the case in question, given that the procuring entity had not specified in the public notice that the requisite documents should be originals or certified copies, and given that the procuring entity deems photo-copies as sufficient proof and can verify their authenticity by examination of the originals, it is the opinion of the Commission that the procuring entity had acted correctly.

Examining the assertion of the claimant that the selected tenderer did not possess the requisite licence for the performance of works, the Commission found by examination of the tender documents that the selected tenderer, the firm Promoter of Mladenovac, had by decision No. II–Fi-2184/00 issued by the Commercial Court in Belgrade dated 11 October 2000 been registered for the construction of traffic communications – activity code 45230. The firm has also submitted a licence of certified contractor No. 410119403, issued on 16 October 2003 by the Chamber of Engineers of Serbia, “for the performance of construction works and specialist trades work on civil engineering, building construction and waterworks construction projects”. The Commission holds that the assertion of the claimant that the selected tenderer, Promoter, possesses a licence for activity code 45210 rather than activity code 45230 is incorrect and unfounded. Licences are issued to the responsible person-contractor, and their systematisation was not carried out on the basis of activity codes, the purpose of which is to determine a firm’s activity, as the claimant has attempted to falsely allege. In the concrete case the owner of the licence, which is the broadest licence for building and civil engineering contractors, is a certified contractor “for the performance of construction works and specialist trades work on civil engineering, building construction and waterworks construction projects”. Given that the construction of the pedestrian path in question is a civil engineering project, the owner of the licence is therefore authorised to perform the works in question. It follows from the above that in this case there has been no violation of Article 46 § 1.3 of the Public Procurement Law.

The Commission did not examine the merits of the claimant’s assertion that a representative of the selected tenderer had attended the opening of the tenders although he had had no authorisation, as the claimant had failed to file a complaint within the prescribed period. Under Article 134 § 2 of the Public Procurement Law, “a request for the protection of tenderers’ rights may not be submitted if the reasons for submission of the said request were known to the tenderer, or could have been known to the tenderer, before the procuring entity made the decision on awarding the contract, but he failed to submit a request for protection of the tenderers’ rights before the procuring entity made its decision”. This means that after a public procurement contract is awarded, a tenderer may not submit a request based on grounds that were known to him or could have been known to him before the procuring entity awarded the contract. The purpose of this provision is that tenderers must look carefully for any breaches of the Law by the procuring entity in order to be able to react at once to any violations of the procedure. This prevents the possibility of tactical manoeuvres and calculations by tenderers who could after failing to win a contract try to overturn the procedure by pointing to irregularities by the procuring entity in the procedure. In the concrete case, the claimant should have raised the matter of a violation of the Law in respect of the tenders opening procedure, if any, as soon as that violation had occurred, given that the claimant had been present at the scene, rather than waiting for the procuring entity’s decision and pointing to the said violation after the contract had been awarded.

Taking the above into consideration, the Commission has found the claimant’s assertions unfounded and has on the basis of Article 144 of the Law rejected the claim as unfounded.

The Commission has not examined the claimant’s assertions made in a statement dated 19 December 2003, as the claimant has submitted them after the expiry of the preclusive eight-day time limit. Under Article 134 § 3 of the Law, “After the passing of the decision on awarding a public procurement contract, the time limit for submitting a request for the protection of tenderers’ rights shall be eight days from the public procurement contract award”. This time limit is of a preclusive nature, which means that once a tenderer has failed to act within a prescribed time limit he can no longer exercise a specific right. It follows that a claimant may specify any violations of the Law by the procuring entity in his request for the protection of tenderers’ rights within the prescribed eight-day time limit. After the expiry of that period, tenderers forfeit the right to complain about violations. Based on the preceding, the Commission has not examined the merits of this claim.

REMEDIAL ACT:

No complaint may be lodged against the Commission’s decision, nor may administrative proceedings be initiated against it.

The claimant may before the authorised court claim compensation from the procuring entity.

PRESIDENT

Aleksandar Lukić

To be forwarded to: (pursuant to the Law on the Administrative Procedure)

- the claimant, Sever Elektro, Kralja Petra Prvog St. No 1a, Mladenovac

- the procuring entity, DIP Mladenovac, Kralja Petra Prvog St. No. 246, Mladenovac 

- the selected tenderer, Promoter, Mladenovac, Kralja Petra Prvog St. No. 249, Mladenovac

EXAMPLE No. 2

Republic of Serbia

Public Procurement Office 

COMMISSION FOR THE PROTECTION

OF TENDERERS’ RIGHTS

No. 4-00-708/03

20 January 2004

B e l g r a d e

The Commission for the Protection of Tenderers’ Rights (hereinafter: the Commission), acting in a panel composed of Commission members Saša Varinac, the panel rapporteur, Jelena Stojanović and Vladimir Ivić, panel members, ruling on a request for the protection of tenderer’s rights submitted by Strabag AG, of Vienna, Austria, submitted in an open procedure for the award of a public procurement contract for the performance of works on Terminal 2 of Belgrade International Airport, for which a public notice had been published on 1 August 2003 in the Official Gazette of the RS No. 77/03 by procuring entity JP Aerodrom Beograd, Belgrade, has issued the following:

D E C I S I O N

THE COMMISSION ACCEPTS THE request for the protection of tenderers’ rights submitted by the claimant Strabag AG, of Vienna, Austria, and PARTLY ANNULS the procedure of awarding a public procurement contract for the performance of works on the reconstruction of Terminal 2 of Belgrade International Airport of procuring entity JP Aerodrom Beograd, of Belgrade, for which a public notice was published on 1 August 2003 in the Official Gazette of the RS No. 77/03, in respect of the professional evaluation of the tenders and issuance of a decision to award a contract No. 21740 dated 13 November 2003.

R e a s o n s:

The invitation to tender was published in the Official Gazette of the Republic of Serbia No. 77/03 dated 1 August 2003.

By 12:00 on 30 September 2003, the time and date specified in the public notice as the deadline for submitting tenders, the procuring entity JP Aerodrom Beograd had accepted a total of nine tenders.

The public opening of the tenders was carried out starting from 12:30 on 30 September 2003. During the tenders opening procedure the procuring entity’s commission found that two of the nine tenders received had been untimely. The tenders submitted by the claimant and the selected tenderer were timely.

On 13 November 2003, the procuring entity issued decision No. 21740 on the award of the procurement contract in question, informing the tenderers thereof by communication No. 21900/3 dated 14 November 2003.

The tenderer Strabag AG, of Vienna, Austria, duly submitted a request for the protection of rights to the procuring entity requesting the partial annulment of the said procedure for the award of a public procurement contract in respect of the tenders evaluation procedure and issuance of the decision on awarding the contract. The claimant alleges that during the assessment of the tenders the procuring entity breached the provisions of Article 54 of the Public Procurement Law by not performing the evaluation in accordance with the elements of the criteria for selecting the best tender which the claimant asserts had been clearly defined in the tender documents. The claimant alleges that his tender is more favourable than that of the selected tenderer in respect of three of the four “economically most advantageous tender” criteria specified by the procuring entity in the tender documents. In respect of “quality criterion”, within which the procuring entity was according to the specifications of the tender documents supposed to evaluate “the references of the tenderers”, their “professional staff” and “machinery” that would be engaged on the project, the claimant asserts that in respect of his references as a tenderer he is a business establishment specialised in designing and performing work on airports (a total of 24 world-wide, including seven in the last five years), while the selected tenderer is claimed not to possess appropriate references. In respect of the “period of completion of works”, the claimant alleges that he offered the shortest period of 180 days, compared with the 195 days offered by the selected tenderer. In respect of “price”, the claimant asserts that his price with turnover tax added is 106,000,000 (onehundredandsixmillion) dinars lower than that offered by the selected tenderer. In respect of the “advance payment and manner of payment”, elements of the “economically most advantageous tender” criterion, the claimant asserts that his offer is identical to that of the selected tenderer. 

On 10 December 2003, the claimant duly informed the procuring entity in writing that he would continue the procedure before the Commission, following which the procuring entity forwarded part of the documentation on the procedure in question to the Commission on 19 December 2003. After being invited to amend documentation, on 16 January 2004 the procuring entity submitted the requested documents. Given that under Article 140 § 1 of the Public Procurement Law the procedure of protecting tenderers’ rights before the Commission continues on the basis of the request submitted and the documentation referred to in Article 139 § 3 of the Law, the time limit for the Commission’s ruling prescribed by Article 141 §§ 1 and 2 of the Public Procurement Law begins to run from the said date of submission of the full documentation.

Examining the documentation submitted by the procuring entity, the Commission was not able to establish whether the procuring entity had issued a decision on the request in question, in accordance with Article 138 § 1 of the Public Procurement Law, as there was no such decision among the documents. Examining the merits of the request for the protection of rights in question and after examining the submitted documentation on the said procedure of awarding a public procurement contract, the Commission decided as in the determination on the following grounds:

Under Article 54 § 1 of the Public Procurement Law, procuring entities must publish identical criteria for selecting the best tender in the contract notice and in the tender documents.

Under Article 54 § 2 of the Public Procurement Law, the criteria on the basis of which procuring entities select the best offer have to be described and evaluated in the tender documents, may not be discriminatory and have to be logically connected with the subject of the public procurement.

Under Article 54 § 3 of the Public Procurement Law, in the tender documents procuring entities must state, describe and evaluate in advance all the criteria they intend to apply.

Under Article 54 § 4 of the Public Procurement Law, procuring entities may not alter the criteria after the publication of the contract notice or after awarding the public procurement contract in the restricted procedure.

Under Article 54 § 5 of the Public Procurement Law, when evaluating tenders procuring entities may apply only the criteria specified in the tender documents, in the manner in which they were described and evaluated.

It follows from the contents of the table in the “Evaluation of tender documentation”, Attachment No. 6 in the documentation forwarded to the Commission by the procuring entity, that in evaluating the tenders the procuring entity had applied eight different sub-elements in respect of “quality”, one of the elements of the  “economically most advantageous tender” criterion defined in the tender documentation. Tenderers had not been informed about the said eight sub-elements in the tender documents, in which it was only stated that as part of the “quality” criterion the procuring entity would evaluate only three sub-elements: “references of the tenderer”, their “professional staff” and “machinery”, with no additional detailing or classification into sub-elements. By this the procuring entity violated the provision of Article 54 § 5 of the Public Procurement Law, because in evaluating the tenders he applied the elements of the “economically most advantageous tender” criterion described in the tender documents in a manner different from that described in it.

However, even if we were to ignore the said violation, to which the claimant does not point directly, but only asserts that the procuring entity violated Article 54 of the Law, the Commission has found inconsistencies by the procuring entity in the evaluation, specifically in the weighing of the elements of certain elements of the tender submitted by the claimant and that of the selected tenderer. The said inconsistencies were found by examination of the points assigned to the sub-elements which the procuring entity had not even listed in the tender documents but had chosen to apply during the professional evaluation of the tenders, in particular the “lists of references for the performance of works on airport terminals”. It is evident from the reference list of the claimant that Strabag AG had in the five years that had preceded the contract notice in question been engaged on the reconstruction of a total of seven airports in European countries, six of which projects had been completed and the last scheduled for completion in 2004. On the other hand, it was claimed in the tender submitted by the selected tenderer, a consortium consisting of Montagna construzioni - Pesaro, Synthesis engineering - Milano and Kolubara invest gradnja - Belgrade, that the consortium leader, Montagna construzioni, had concluded in 2003 a contract on the reconstruction of two airports in Milan, Italy, a copy of which the tenderer claims is attached to the tender but which the Commission was not able to find among the documents submitted by the procuring entity. Furthermore, it is claimed in the tender submitted by the selected tenderer that Kolubara invest gradnja was already engaged in the reconstruction of the “connecting segment” of Terminal 1 and the VIP Lounge of Belgrade International Airport. It follows from the said assertions made in the tender submitted by the selected tenderer, if they are correct, that the same is currently engaged in reconstructing certain reference facilities, but that he has either only recently begun the works or had not yet completed them. It is not clear on the basis of the preceding how the procuring entity assigned weighted significance points for “lists of references for the performance of works on airport terminals” of the claimant and the selected tenderer and in that process established a difference of only 2.7 points in favour of the claimant, when it is evident from the tenders submitted by the two tenderers in question that the claimant has completed considerably more of the airport terminal works listed in the evaluation criteria. The Commission did not look into the veracity of the claims made in the two tenders in respect of the “professional references”, as the claim challenges only the manner of their evaluation and not their content. The Commission accepted what the claimant and the selected tenderer had listed in their tenders in connection with “professional references”, which assertions could if needed have been verified with the procuring entities of the procurements listed in the tenders as references.

Besides the violations listed above, the Commission also found irregularities in the procuring entity’s actions in the evaluation of the “period of completion of works”, an element of the “economically most advantageous tender” criterion, in that the procuring entity had assigned an identical number of points both to the claimant and to the selected tenderer, although the selected tenderer had offered to perform the work within 195 days and the claimant 180 days, or 15 days less. It is therefore completely unclear how both tenderers could have been assigned an identical number of weighted points for different offers. In “weighing” this element (“period of completion of works”), the procuring entity again violated the provision of Article 54 § 5 of the Public Procurement Law in that in evaluating the tenders he decided to assign 30 weighted points to all tenderers offering to complete the works in question by 15 May 2004, although such a manner of evaluating the said element was not prescribed in the tender documents (which only state the following: “the period of completion of works – 30 points”). It is also unclear how the procuring entity could have determined that both the tenderers in question would complete the works by the said date, i.e., on which basis the procuring entity assigned to both the same number of weighted points – 30, in view of the fact that contract execution periods begin to run from the moment of conclusion of the contracts, which, under the Public Procurement Law, could not be concluded at that time. If the procuring entity had wanted to evaluate the “period of completion of works” in the manner described as an element of the “economically most advantageous tender” criterion, i.e., to assign the maximum weighted points for that criterion to tenderers who promise to realise a contract by a specific date (which, it should be repeated, is not listed in the tender documents), it is the view of the Commission that the procuring entity should have asked the tenderers to specify in their offers the date of completion of the works so as to make their tenders clearly comparable in respect of that element.

On the basis of the preceding, the Commission finds the merits of the request for the protection of tenderers’ rights are founded, i.e., that by the said actions the procuring entity in the procedure for awarding a public procurement contract in question violated the provisions of Article 54 of the Public Procurement Law which define the determination of criteria for selecting the best tender. In view of the fact that the said violations caused irregularities in the phase of evaluating tenders and the adoption of an improper decision on the award of a public procurement contract, pursuant to Article 144 of the Public Procurement Law the Commission has ruled as in the determination of this Decision.

The procuring entity is hereby ordered after receiving this Decision to repeat the phase of evaluating the tenders for the procedure of awarding the public procurement contract in question, and, after carefully evaluating certain elements of the tenders, by applying criteria solely in the manner in which they are described and relative values given in the tender documents to adopt a new, sound and legitimate decision on awarding a contract for the concrete public procurement. The procuring entity shall explain the decision in detail for each of the elements of the criteria applied in the notice sent to the tenderers, i.e., in the decision on any request for the protection of rights that might be submitted, which he did not do in the procedure in question. The Commission stresses that it is essential that every tenderer must be informed in advance and fully aware of the manner in which the procuring entity will weigh the tenders. This manner must be fully objective and based on precise criteria. This would eliminate all doubts about any bias of the procuring entity in the evaluation of the tenders and the soundness of his decision.

In adopting its decision, the Commission took into consideration the fact that in the tender documents for the public procurement in question the procuring entity did not determine or describe precisely the manner in which he would apply the elements of the “economically most advantageous tender” criterion he had selected, which he had been obliged to do under Article 54 §§ 2 and 3 of the Public Procurement Law. The procuring entity only stated in the documents which elements he would apply and how he would weigh them. This enabled the procuring entity to exercise bias in awarding weighted points within the defined framework, which provokes suspicion that one of the fundamental principles of public procurement could have been violated - the principle of ensuring competition among tenderers. By defining criteria after the submission of tenders, the procuring entity could grant preferential treatment to certain tenderers and their bids. The said shortcoming of the tender documents will also hinder the procuring entity from applying a new evaluation of the tenders and adopting a new decision on awarding the contract in question in an objective and transparent manner. However, the Commission was not empowered to issue a decision on that part of the procedure, as under Article 140 § 2 of the Public Procurement Law it can only decide within the framework of the request submitted after the adoption of the decision which that request challenges, but in which the claimant did not point to the aforementioned shortcoming of the documentation in question.

It should be noted that pursuant to Article 144 § 3 of the Public Procurement Law the procuring entity shall act according to the content of the Commission’s decision. Public procurement contracts concluded in contravention of a decision of the Commission are deemed null and void, pursuant to Article 145 § 1.7 of the Public Procurement Law.

REMEDIAL ACT:

No complaint may be lodged against the Commission’s decision, nor may administrative proceedings be initiated against it. The claimant may before the authorised court claim compensation from the procuring entity.

PRESIDENT 

Aleksandar Lukić

To be forwarded to: (pursuant to the Law on the Administrative Procedure)

1) the procuring entity, JP Aerodrom Beograd, 11180 Beograd 59

2) the claimant, Strabag AG, representative office, Bulevar Mihajla Pupina 10ž/533, 11070 Belgrade

3) the tenderer from the selected consortium, Kolubara-invest, Bulevar Vojvode Putnika 32-34, Belgrade.

EXAMPLE No. 3

Republic of Serbia

Public Procurement Office 

COMMISSION FOR THE PROTECTION

OF TENDERERS’ RIGHTS

No. 4-00-714/03

16 January 2004

B e l g r a d e

The Commission for the Protection of Tenderers’ Rights (hereinafter: the Commission), acting in a panel composed of Commission members: Vladimir Ivić as rapporteur of the panel, Jelena Stojanović and Aleksandar Lukić, as panel members, ruling on a request for the protection of tenderers’ rights submitted by Alpha Imaging D.O.O., Vrtlarska Street No. 55, Zemun, submitted in negotiated procedure without prior notice for the award of a contract for the public procurement of goods No. 11345 dated 17 November 2003, of procuring entity Zdravstveni centar Ćuprija, M. Novakovića Street No. 78, Ćuprija, has issued the following:

D E C I S I O N

THE COMMISSION ACCEPTS the request for the protection of tenderers’ rights submitted by the claimant Alpha Imaging and ANNULS in its entirety the procedure of awarding a contract for the procurement of an x-ray machine for procuring entity Zdravstveni centar Ćuprija No. 11345 dated 17 November 2003.

R e a s o n s:

The procuring entity Zdravstveni centar Ćuprija adopted on 17 November 2003 decision No. 11345 on the initiation of a negotiated procedure without prior notice for the award of a contract on the procurement of a digital x-ray machine. Timely and correct tenders in the negotiated procedure without prior notice were submitted by Alpha Imaging D.O.O. Zemun, MAXTEAM D.O.O. Belgrade and MD Imaging Belgrade.

On 4 December 2003, the procuring entity informed the tenderers that the contract for the procurement in question had been awarded to MD Imaging Belgrade. At the request of tenderer Alpha Imaging, on 6 December 2003 the procuring entity communicated its reasoning for awarding the contract.

On 10 December 2003, Alpha Imaging submitted to the procuring entity a request for the protection of tenderers’ rights in which it asserted that the procuring entity had misapplied the set criteria in the following manner: in evaluating the quality and the technical, technological and functional properties of the devices in question, it had rated all three offers equally although it had been stipulated in the tender documents that the best offer would be given 20 points, followed by 10 points for the second-best, and five points for the third; in evaluating the warranty period the procuring entity had assigned five points to the legal minimum warranty period of 12 months, although under the tender documents warranty periods from 0 to 12 months would get 0 points; the procuring entity had taken advantage of a criterion defined as “special advantages” to assign the maximum possible number of points - 20 - to the tender submitted by MD Imaging, taking as a “special advantage” the writing-off of a debt which the procuring entity owed to a completely different legal entity and which had arisen from a completely different legal transaction. 

The claimant asserts that in selecting the best of the submitted offers the procuring entity failed to apply the criteria it had defined in the tender documents, but instead presented disputed debtor-creditor relations from an earlier period of which the other tenderers had not been aware or been informed as special advantages, thereby favouring one tenderer, because of which the claimant requests that the public procurement procedure be annulled in its entirety.

The procuring entity rejected the request for the protection of tenderers’ rights in question as unfounded by Decision No. 12742 dated 19 December 2003, citing the following grounds: in evaluating quality all tenders were given the maximum number of points because it was the view of the assessment commission that all the devices offered fully met the set quality requirements; a 12-month warranty period was given five points because “a period of up to 12 months does not also imply 12 months but less than 12 months”. In the decision to reject the request for the protection of tenderers’ rights, the procuring entity made no mention of the reference to the writing off of the debt the procuring entity owed to an enterprise which had not taken part in the procedure and which the procuring entity had valued as a special advantage.

The claimant informed the procuring entity in writing on 22 December 2003 that he would continue the procedure before the Commission, after which the procuring entity forwarded full documentation on the procedure for the award of a public procurement contract to the Commission on 23 December 2003.

Ruling on the merits of the claim, after examining the submitted documents pertaining to the procedure for the award of the public procurement contract in question, the Commission decided as in the determination on the following grounds:

Under Article 54 § 2 of the Public Procurement Law, the criteria on the basis of which procuring entities select the best tender have to be described and evaluated in tender documents, they may not be discriminatory and they must be logically connected with the subject of the public procurement.

In the concrete case, in the tender documents the procuring entity defined the maximum number of points for the criterion of “special advantages (expressed in a monetary amount)” of 20 points for the best tenderer, but he did not specify how he will value other offered “special advantages”, i.e., how he will rate the second- and third-placed according to this criterion. The tenderer MD Imaging Belgrade submitted a bid for the sale of an x-ray machine manufactured by General Electric Medical Systems, and offered as a “special advantage” the writing-off of a debt the procuring entity owed to General Electric Medical Systems in connection with a past procurement of an MRI system worth 767,167.90 euros. It follows that the procuring entity rated an offer to write off a debt to a company which had not taken part in the procurement procedure as a “special advantage” expressed in a monetary amount, and evaluated this writing-off of a debt in parallel with rebates offered by the other tenderers to the offer price. The discount Alpha Imaging offered to its price of 17,325,000.00 dinars was 1,802,007.00 dinars, while Maxteam DOO offered an x-ray machine whose price was 16,620,000.00 dinars and a discount of 1,950,000.00 dinars; the offer of MD Imaging was 22,440,000.00 dinars and the “discount” offered was 51,966,879.00 dinars. Judging the “special advantage” criterion in this manner won MD Imaging the maximum 20 points and the other tenderers 0.69 points and 0.75 points, respectively, which was the decisive factor in the award of the contract to this tenderer, although its tender was the least advantageous. In this manner the procuring entity afforded fully equal treatment to the rebates offered by the other tenderers and the writing-off of a debt which was in no way connected with the procurement in question, whose value is greater than the procurement itself !

It is the view of the Commission that in the concrete case there exists a violation of the cited Article 54 § 2 of the Public Procurement Law. Firstly, giving the most favourable offer according to the “special advantages” criterion 20 points while not defining how many points the other tenderers would be given contravenes the Law’s provision in respect of the obligation that the criteria must contribute to the non-discriminatory ranking of the tenders. It follows that in the evaluation of the “special advantages” criterion owing to the incomplete description and valuation the further ranking of the tenders cannot be assessed objectively.

Secondly, the procuring entity accepts as a “special advantage” the writing-off of a debt, a debt to a firm which did not take part in the procedure and one which had arisen from a completely different legal transaction. By this action the procuring entity places in an unequal position other tenderers, who are not able to offer such “advantages” whereby he obviously favours one participant in the procedure and thereby also breaches the principle of ensuring competition among tenderers (Article 6 of the Public Procurement Law). It follows from the preceding that the criterion “special advantages” cannot be described in advance, nor can the manner of its evaluation be established, which means that such a criterion in this form is impermissible, because it places tenderers in unequal positions in advance.

Given that there has clearly been a violation of one of the fundamental principles on which the entire system of public procurement is based, the Commission proceeded in accordance with Article 140 § 3 of the Public Procurement Law, using all evidence it regarded as conducive to the clarification of the problem and to the passing of a lawful and correct decision.

On the basis of the preceding, the Commission found that the request of the claimant that the public procurement procedure in question be annulled in its entirety is founded, which it has done pursuant to Article 144 of the Law.

The procuring entity is hereby ordered to implement the public procurement procedure for the procurement in question again, taking particular care in the process of determining criteria that they should be described clearly and that the manner in which they will be evaluated is specified. The aim of the prior determination of the description and evaluation of the tenders is that tenderers should be informed about the coming assessment and prepare their tenders accordingly, as well as that every tenderer should after the contract is awarded be able to check whether the procuring entity had conducted the assessment of the tenders in accordance with the criteria determined in advance. This means in practice that in the repeated procedure the procuring entity may not again prescribe the disputed “special advantages” criterion.

The Commission did not consider the other assertions given that they would not affect its decision.

It should be noted that the procuring entity, pursuant to the provision of Article 144 § 3 of the Public Procurement Law, shall act in accordance with the content of the Commission’s Decision.

Under Article 145 § 1.7 of the Public Procurement Law, contracts concluded in contravention of the Commission’s decision are deemed null and void.

REMEDIAL ACT:

No complaint may be lodged against the Commission’s decision, nor may administrative proceedings be initiated against it. The claimant may before the authorised court claim compensation from the procuring entity.

PRESIDENT 

Aleksandar Lukić

To be forwarded to: (pursuant to the Law on the Administrative Procedure)

-  the claimant, Alpha Imaging D.O.O., Vrtlarska 55, Zemun

-  the procuring entity, Zdravstveni centar Ćuprija, M Novakovića 78, Ćuprija

-  the selected tenderer, MD Imaging, Crnotravska 11, Belgrade

ANTI-CORRUPTION RULES AND 

LIABILITY FOR VIOLATIONS OF THE LAW

The Law on Anti-Corruption Rules bans certain activities, such as collusion with intent to control the market, limiting competition, deception in tendering and bribery. 

Collusion with intent to control the market is any agreement in which each of the persons involved reasonably expects that the others would perform certain actions which would have a harmful effect on the free market. Such agreement may be formal or informal, overt or covert, implicit or explicit. A precondition for the existence of such agreement is a suspect’s ability to control a market fully  or partially, or to control an invitation to bid or the competition conditions.

Collusion to limit competition is any association to conduct illegal activities, understanding or agreement, which would, if implemented, unduly restrict competition. Competition can be limited by price-fixing, blocking access to the market to new competitors or influencing the competitiveness of procedures. The existence of collusion can be determined on the basis of concrete circumstances. No direct proof is needed, nor does the association need to eliminate competition completely - partial elimination is sufficient.

Deception in tendering is an understanding reached by several persons that one or more tenderers do not submit tenders which are in compliance with the documentation of the invitation to bid, or submit tenders on the basis of a prior agreement, or by their conduct indirectly or directly restrict competition, by violating the competition procedure, or by increasing expenses. Sufficient grounds for deeming an illicit action to have occured are where a business person should reasonably have known that such action or inaction would result in restricting competition or increasing the costs of a public procurement procedure.

Bribery is defined as the existence of agreement by which one person gives a bribe to another for the purpose of acquiring an unfair advantage; collusion in misusing public resources in the form of cash or other form or the existence of any sort of gain unjustifiably shared by one or more persons without any legal basis; the corrupt payment, receipt or solicitation of a private favour for official action; the acquisition of any illegally-acquired advantage, or the consequence of a conflict of interest between an official person and a participant in a public procurement procedure.

Where any of the aforementioned actions are suspected to exist, the Law empowers the State Prosecutor to initiate appropriate proceedings and take any necessary steps. Where the perpetrator is a foreign national, it is the duty of the State Prosecutor to initiate co-operation with the competent prosecutor or other authority in charge of anti-corruption in that person’s country of permanent abode, and to offer appropriate evidence. The State Prosecutor may be notified of suspected wrongdoings by any person, who does not need to identify himself or herself - it is sufficient that that person has reason to believe that any one of the above actions was committed. 

THE QUESTION OF LIABILITY FOR 

VIOLATIONS OF THE LAW’S PROVISIONS 

Liability for violating provisions of the Law in question has been regulated in a general manner, by way of provisions prescribing that any person violating the law’s provisions or other regulations adopted on the basis of the said Law is committing an illegal act. 

The Law does not explicitly prescribe punitive measures for illegal acts, which therefore have to be sought within the general system of accountability. One measure the State Prosecutor is explicitly empowered to seek against wrongdoers is return of funds or property and remuneration. 

Liability may be civil and for public servants also administrative; the general regime of accountability is applicable. The Law explicitly prescribes civil and administrative liabilities, but this certainly does not exclude criminal and tortuous liabilities, as well as liability for economic offences. It is held that it would have been more appropriate for a law as important as this one, whose aim among others is preventing wrongdoings in public procurement procedures, to prescribe sanctions for breaches of its provisions, all the more so because it is an area which is being regulated for the first time and in which rules of conduct are being established that did not exist when the regulations pertaining to the regime of general accountability were adopted. As it is, the impression is that the Law is a piece of legislation with instructive provisions on issues which by their nature as a rule cannot be subject to such norms. It is of course possible to partly offset this shortcoming of the Law by implementing a unified penal policy.

Dr Dragan Prlja

THE PROTECTION OF TENDERERS’ RIGHTS IN COMPARATIVE LAW LEGISLATION

Summary

A good system of public procurement cannot exist without efficient protection of tenderers’ rights. Comparative legislation makes a clear distinction between protection during the public procurement procedure and protection after the conclusion of a procurement contract. During the procurement procedures, the rights of tenderers are protected either by special independent authorities or by administrative courts. After a procurement contract is awarded, tenderers can only seek compensation for damages before ordinary  courts.

An efficient system of protecting tenderers’ rights requires that tenderers can exercise their rights in a relatively short period of time. On the basis of comparative law experiences we can conclude that a separate independent authority offers tenderers more rapid protection of their rights; however, it is necessary to take into account prevention, transparency, qualifications and the control of the work of such special independent organs of authority. 

INTRODUCTION

An important element of a successful system of public procurement in a given country is efficient protection of tenderers’ rights. The entire system of public procurement is threatened when tenderers cannot realise the protection of their rights efficiently. For those reasons it is of great importance to observe comparative legislation, in particular that of the EU member countries or candidate states, and to apply the best solutions in one’s own legislation. 

The objective of protecting tenderers’ rights is firstly to ensure full observance of public procurement procedures, secondly to provide for restitutionary redress in a judicial procedure for wronged tenderers, and thirdly to ensure the confidence of tenderers in the system of public procurement and thereby to strengthen the rule of law and legal security. 

THE EUROPEAN UNION

The protection of tenderers’ rights in the European Union countries is based on one side on the obligation of the member-states to “make appropriate legal remedies accessible in the domestic legal system”
; this obligation is established by a directive of the Council of the EU
; and on the other the powers of the European Commission to “supervise the implementation of European regulations in the member countries”
, in accordance with Article 169 of the European Union Treaty.
 It would of course benefit countries seeking to join the EU to ensure in the process of accession protection of tenderers’ rights that has been harmonised with European standards. 

As a result of the implementation of legal remedies in the system of protecting tenderers’ rights, EU regulations provide for interim remedies, annulment of decisions and recompensing injured parties. The EU Council’s Directive does not call for the establishment of a special authority or for automatic stay of procedures where requests for the protection of tenderers’ rights have been submitted, but it does specify that where a special authority is established its members should be appointed and relieved of duty under the same conditions as those applied to the election of judges. The president of such an independent organ of authority should have qualifications equal to that of members of the judiciary. The Directive also defines the powers of the EU Commission which is authorised to conclude that clear and obvious violations exist and demand an appropriate rectification from the member state, which is then obliged to submit to the Community a certificate that the violation has been eliminated, or a memorandum stating justified reasons for failure to rectify the breach, or a notice that the public procurement procedure had been suspended. 

The protection of tenderers’ rights is exceptionally important in public procurement procedures because in most EU countries once concluded a contract is binding for the contractual parties and can no longer be challenged, not even if an action preceding the signing was found to have been unlawful.

The EU countries’ systems protecting tenderers’ rights are different, but a pattern of regularity can still be seen. Firstly, there exists preliminary protection by the entity in charge of the procurement. Secondly, some countries have independent bodies in charge of deciding on the protection of tenderers’ rights, while in other EU countries protection of tenderers’ rights is effected by ordinary courts.
 The third regularity is judicial review in the final instance. 

PROTECTION OF TENDERERS’ RIGHTS IN INDIVIDUAL COUNTRIES

In Belgium, procedures for annulling decisions taken by administrative authorities on public procurements may be initiated before the Belgian Administrative Court and usually last more than two years. In most cases in France it is administrative courts that are authorised to consider complaints in connection with public procurement. Germany has an independent authority as well as a superior appeals authority which is an integral part of the system of ordinary courts in the country. Hungary has an independent administrative body in charge of considering complaints in connection with public procurements; appeals may be lodged with a court of first instance and thereafter the Supreme Court. In Italy, complaints may be submitted to administrative courts until the execution of contracts, and subsequently to ordinary courts. The Netherlands has two judicial bodies: the Dutch Court of Justice and the Council of Arbitration (only for works contracts). In Poland complaints are submitted to procuring entities and appeals to the Public Procurement Office, where they are reviewed by three-member panels of arbitrators taken from a list of 650 arbitrators. In Spain, complaints are also submitted to procuring entities and appeals to administrative courts (disputes last between two and five years). Complaints in Sweden are submitted to the administrative court and appeals to the higher administrative court; after contracts are signed, suits for damages may be brought before ordinary courts. 

CONCLUSION

The efficiency of the system of protecting tenderers’ rights is evidenced by the number of complaints and appeals which are submitted to the authority in charge of the protection of tenderers’ rights, as well as statistical data on the types of complaints and appeals and their relative success.

An efficient system of protecting tenderers’ rights can exist only where all employees of the authority in charge of protecting tenderers’ rights possess adequate professional qualifications and upgrade them constantly, enjoy good promotion opportunities and are paid adequately so as to reduce the possibility of their leaving service and/or taking bribes. 

An efficient system of protecting tenderers’ rights also demands the organisation of a permanent system of training representatives of tenderers and civil society to exercise their rights in connection with submission of complaints and appeals. 

The transparency of the system of protecting tenderers’ rights must be ensured by making possible free access to decisions taken by authorities in charge of protecting tenderers’ rights through IT (the Internet, CD-ROMs, etc.).

Protection of tenderers’ rights must exist for all public procurement procedures, irrespective of their value.

An efficient system of protecting tenderers’ rights must also feature a system of prevention effected by way of internal audits, competition rules and professional training programmes for officials in charge of public procurement. 

THE MEDIA ON PUBLIC PROCUREMENT

A TIGHT KNOT ON THE RIVER NIŠAVA

Interesting Tender Dispute in Niš

The company Inter-most is challenging a decision to award Ratko Mitrović and Mostogradnja a contract for building two bridges in Niš - the dispute could delay the start of work until next year.

NIŠ – Preparations for building two new bridges this year across the river Nišava u Niš have been in progress for years. But the project ground to a halt virtually at the last minute owing to tender dispute. Instead of a resolution, the plot acquired a new twist during the “procedure for awarding a public procurement contract in the open procedure” after an invitation for tenders was issued by the Niš Municipal Construction Directorate.

Immediately after it was announced in the Official Gazette on 16 June that the contract for a bridge in Vojvode Mišića Street had been awarded to Ratko Mitrović and that for the Bulevar Medijana Bridge to Mostogradnja (both based in Belgrade), another Belgrade company, Inter-most, one of the tenderers, filed a complaint with the Niš Municipal Construction Directorate, the Public Procurement Office of the Republic of Serbia and even the Anti-Corruption Council of the Interior Ministry.

Inter-most requested that the “decision on awarding a public procurement works contract” be annulled and the procedure of evaluating the tenders repeated. The complainant gave two grounds. Firstly, there had allegedly been a violation of the law in that the decision on the award should first have been forwarded to the tenderers and only later published in the Official Gazette, Secondly, it was claimed that instead of being awarded the contracts Ratko Mitrović and Mostogradnja should have been eliminated from the tender because they had allegedly failed to meet the prescribed conditions. (Inter-most said that the bridges’ designer, Vukan Njegulj, was an employee of Mostogradnja.)

It was claimed that Ratko Mitrović had not provided an opinion from an independent auditor, and that Mostogradnja had failed to include in its offer the requisite dynamic plan of construction and the performance deadline. The complainant requested that on the above grounds the selection and contract award procedure should be repeated.

Also interesting are data on the Vojvode Mišića Street Bridge - the offer of Ratko Mitrović was priced lowest at 70.9 million dinars, while Inter-most had asked for 81.6 million. For the Bulevar Medijana Bridge there had been lower offers than that of Mostogradnja (109.8 million dinars). But sources in the Niš Municipal Construction Directorate said that the price was not the only criterion in selecting a contractor and that Inter-most had not met other legally-prescribed yet important conditions in respect of the reference list of bridges built so far, staff and technical capacity, financial capacity and construction scheduling. Only when all of the above conditions are evaluated and rated accordingly can the most cost-effective tenderer be selected.

The claim that the firms that had been awarded the contracts did not meet the requisite conditions was rejected; to the contrary, Ratko Mitrović was said to have a positive assessment issued by a CPA and that Ratko Mitrović had submitted a dynamic construction plan and deadlines.

Sources in the Construction Directorate said that it was Inter-most that had failed to fulfil the requirements and had therefore been eliminated from the competition. They said that Inter-most had been founded by the French firm Vinci Construction according to a western model as a team of managers that wins a contract and only then assembles contractors. This, it was pointed out, is not possible under the regulations in force here which demand a complete contractor, which Inter-most is not because it has no service record (previously built bridges on which it could prove its competency), staff or even machinery. It was pointed out that Inter-most had proved this by listing as its own employees those of the Niš-based firm Gradjevinar; when it turned out that Gradjevinar also failed to meet one of the important requirements, Inter-most was said to have changed its status from “subcontractor” to “supplier”, which could not be accepted. Neither could the offered reference list, because it contained bridges built by the French-based founder and not by Inter-most, based in Belgrade and established only the previous year. Finally, the French founder guarantees to Inter-most obligations to third parties up to a sum of 204,000 US dollars, which cannot cover the construction of even a single bridge across the Nišava, sources in the Municipal Directorate said, adding that the project itself was chosen at a competition in which it was neither known nor of any importance where the designer was employed.

The only error to which the Niš Municipal Construction Directorate admits is publishing the award decision in the Official Gazette before it was forwarded to the tenderers. This has now been done, with the expectation that after it receives detailed information Inter-most will withdraw its complaint. Given that major deals are involved, with a total value of over 200 million dinars, it is possible that the final decision will be taken by the Public Procurement Office: rejection or acceptance of Inter-most’s request for the protection of its rights, annulment of the entire procedure and return of the entire matter to at least the half-way stage.

The price will as always be paid by the blameless people of Niš, as the start of construction of two very important bridges would be delayed, possibly also increasing the costs of the project. We are therefore hoping that the knot can be untangled quickly, although the involvement of the Anti-Corruption Council means that there could be a lot of work.

COMPLAINT DELAYS INSTALLATION OF LIFTS

Balkan-lift, whose financial construction was unrealistic, believed itself injured and lodged a complaint, causing a project delay, says Dragoslav Pavlović

NIŠ - The Niš-based joint-stock company Eurolift signed a contract with the Belgrade municipal authorities to engineer, deliver and install a total of 11 lifts and four escalators in the Belgrade Arena, a deal worth 1.1 million euros. However, a complaint lodged by one of the tenderers delayed the signing of the contract and the entire project by four months; the sports events planned for this summer will be held in a hall in which the lift shafts will be sealed. According to Eurolift director Dragoslav Pavlović, no fewer than 11 bidders responded to the notice and three reached the final stage: David Pajić, Balkan-lift and Eurolift, whose tender was ultimately deemed the most acceptable. However, Balkan-lift, whose financial construction was unrealistic, believed itself wronged and lodged a complaint. Meanwhile, says Pavlović, open pressure was brought to bear on City Hall and the procurement commission to change their decision. He says a major role in this was played by Gaudens Ruf, the then ambassador of Switzerland, the country in which the manufacturer of the equipment to be installed, Sindler, is based. In spite of constant pressure, the Republican Public Procurement Commission issued a binding decision to give the contract to Eurolift.

According to Pavlović, there are about one hundred firms on our market involved in installing elevators. About a dozen of them take part in every tender and two or three are short-listed. Many work in this business from one case to another, as if a lift was a toy and not the heart of a residential or commercial building. Some firms even purchase a lift and then hire fitters to install it. Pavlović says that Eurolift installs the latest lift technology of the Finnish firm Kona which besides other good properties also uses up to 60% less electricity than traditional lifts. He says that Eurolift is the leader in this field because it employs 13 highly skilled professionals and over 30 fitters, who also maintain lifts besides installing them. Eurolift will complete the installation of the lifts and escalators by the end of the year, says Pavlović.

FUNDS FOR THE BUDGET RATHER THAN LINING PRIVATE POCKETS

LEGISLATORS PROPOSE STRICTER PUBLIC PROCUREMENT CONTROL

Controls tightened and procedures simplified in order to curb corruption and kickbacks. Shorter deadlines for complaints and processing. Preferential treatment for domestic tenderers. Limit for public procurements raised from 600.000 dinars to one million.

BELGRADE - The proposed Alterations and Amendments to the Public Procurement Law which the Serbian Government submitted to parliament late last week will simplify public procurement procedures, sources in the Ministry of Finance have said. They encompass the preferential treatment of domestic tenderers and acceleration of procedures for handling complaints by the Public Procurement Office, including shorter time limits for responding to complaints. Members of the Office’s Commission for the Protection of Rights should be elected to terms of office of four years, which will put an end to political influence on the work of this body which handles complaints.

According to Public Procurement Office Director Predrag Jovanović, the proposed streamlining of procedures will both simplify the tendering procedure and enhance controls aimed at preventing malfeasance. Jovanović says that the first steps have already been taken by the adoption of the Budget, where acquisitions worth below 20,000 dinars are exempted from public procurement regulations. The limit for public procurements has been raised from 600.000 dinars to one million. Over 10 per cent of the GDP is spent on public procurements in Serbia: according to World Bank data, the figure for this country for 2002 was 1.453 billion dollars, or 11% of the GDP. European countries’ average for this purpose is below one-tenth of the GDP. The Bank said that the very fact that Serbia adopted a public procurement law saved 70 million dollars for the budget. Thanks to the fact that public procurement has for years been conducted far from the public eye, it has traditionally been a venue of large-scale corruption involving huge kickbacks accompanying every acquisition of equipment or primary materials. It was difficult to eradicate the custom of engaging for every major procurement one’s cronies rather than the most cost-effective tenderer. Even after the establishment of the Commission for the Protection of Rights, whose decisions in the sphere of public procurement have effect equal to court judgements, there have been cases of ignoring and bypassing the Public Procurement Law. 

The present Commission, which began operating in mid-January this year, has so far ruled on 50 requests, its Chairman Aleksandar Lukić says. The public has been informed about the case of Belgrade International Airport, whose tender procedure involving works worth over 18 million euros was partially annulled by the Commission for the Protection of Tenderers’ Rights. In spite of this, however, the works were begun. Under the Law Commission decisions cannot be challenged in court or in administrative proceedings.

WHERE DID THE PERCENTAGES DISAPPEAR?

Although the European Union countries regularly update their legislation relating to public procurement, according to statistical data even in the most highly developed countries 15 to 20 per cent of their total value “disappears”. This happens in spite of the existence of strict and well-established controls. There are no exact data about the “losses” we suffer in this country, but we can only assume that they are substantially higher.

A PUBLIC PROCUREMENT GLOSSARY

1. Public procurement is the acquisition of goods and services or award of works by a state body, organisation, institution or some other legal person regarded as a procuring entity pursuant to the Public Procurement Law, in the manner and under the conditions prescribed by that Law (Article 3). 
2. Procuring entities are:
a. state bodies, organisations, institutions and other direct or indirect users of budget resources according to the law regulating the budget system, as well as the organisation dealing with compulsory social insurance;

b. legal entities established by direct or indirect budget users with a specific purpose of meeting needs in the general (public) interest, having a governing body more than one-half of whose members are representatives of budget users or where more than one-half of the votes in the governing body belong to representatives of budget users;
c. public enterprises and enterprises established by public enterprises in which direct or indirect users of budget resources or other procuring entities within the meaning of the Public Procurement Law own more than 50% of the shares;
d. other types of enterprises linked to the bodies, organisations or legal entities referred to in a.-c. above through their management or in other way, so that on the basis of that link:
           - they jointly shape the business policy and act harmoniously with the purpose of achieving business goals, or

           - the body, organisation or legal person referred to in a.-c. above exerts a significant influence on policy decisions, financing and business activity of the enterprise.

3. Tenderers are domestic or foreign legal or natural persons offering to supply goods, provide services or perform works.
4. Candidates are persons invited by procuring entities to submit tenders after their qualifications have been established.
5. The Public Procurement Office is a special organisation for performing expert work in the realm of public procurement in order to secure the necessary conditions for economic, efficient and transparent use of public funds in public procurement and to encourage competition and the equality of tenderers in public procurement procedures. 

6. The Commission for the Protection of Rights and the Public Interest  Protection of rights and of the public interest in all phases of the public procurement procedure is ensured by the Commission for the Protection of Rights established at the Public Procurement Office. The Commission has a president (chairperson) and four other members, appointed by the Government on the basis of nomination by the Minister of Finance. The president must be a graduate of law who has passed the Bar examination. At least two members of the Commission must be graduates of law, and the others may be economy graduates or engineers. The term of office of the Commission president and members is four years, with re-election possible.
7. Open procedures are procurement procedures in which all persons who have an interest in being awarded contracts may submit tenders in accordance with requirements previously defined by the procuring entity and specified in the tender documents. Application of the open procedure guarantees to the fullest extent observance of the main principles of the law and competition among tenderers for the award of public procurement contracts.

8. Restricted procedures are conducted in two phases. In the first the procuring entity recognises the qualification of tenderers on the basis of previously determined qualification requirements. In the second phase, the procuring entity invites all the tenderers whose qualifications have been established - candidates - to submit tenders.

9. Negotiated procedures are procedures which procuring entities implement when certain requirements prescribed by the Law are fulfilled and in which they “bargain” with suppliers of goods and services or contractors on the terms of the contract - the conditions under which concrete public procurement contracts will be concluded.

10.  Goods are defined as movable and immovable objects, products and equipment, electricity, raw materials and reproductive materials in solid, liquid or gaseous form.

11.  Public procurement contracts are defined as contracts concluded in written form in the procedure prescribed by the Public Procurement Law by procuring entities and suppliers of goods, providers of services or contractors whose subject matter is the acquisition of goods, provision of services of performance of works.

12.  Design contests are procedures for the award of contracts on services in the fields of urban planning, engineering, architecture and civil engineering, design and information technology in which the selection of the winning design is performed by a jury formed in advance.

13.  The price offered is the price ascertained by a tenderer pertaining to a public procurement and expressed in dinars in which, when the procurement items are imported goods, customs and other import taxes shall also be calculated.

14.  Abnormally low prices are tender prices which are so low as to make a procuring entity doubt that the public procurement will be effected. In cases in which tender prices appear abnormally low, before they reject such offers procuring entities are bound by law to demand that the tenderer provide in writing a detailed explanation of all the tenders’ constituent elements they consider relevant, in particular those concurring the economy of construction method, production or selected technical solutions in respect of the especially favourable circumstances that are available to the tenderer for contract performance, or pertaining to the originality of the product and work proposed by the tenderer.

15.  Criteria are elements used to evaluate, compare and assess tenders.
16.  Requirements are exclusive elements that need to be fully complied with in all tenders in the manner prescribed in the tender documents.

17.  Timely tenders are tenders submitted to procuring entities meeting the deadline specified in the contract notice.

18.  Correct tenders are tenders submitted in a timely manner for which it is established after the opening, examination and evaluation of tenders that they fully comply with all the requirements specified in the tender documents.
19.  Adequate tenders are tenders submitted in a timely manner for which after the opening of tenders and based on the review and evaluation it is ascertained that they fully comply with all the technical specifications.
20.  Acceptable tenders are tenders submitted in a timely manner for which after the opening of tenders and based on the review and evaluation it is ascertained that they fully comply with all criteria, requirements and qualification requirements, if any.
21.  Joint tenders are tenders submitted by groups of tenderers in public procurements whose level of complexity is high and whose content is very diverse and can therefore only be realised by a single large tenderer or several smaller ones who submit a joint tender. 

22.  Lists of candidates are compiled by procuring entities after conducting the first phase of restricted procedures to include those tenderers that passed the qualification stage - candidates. The procuring entity must also specify the period during which their qualifications will be recognised, which may not exceed three years.

23.  Variant tenders are tenders which appear when the subject of the procurement is by its technical properties such that a tenderer can together with the offered goods, works or services also offer to the procuring entity other goods, works or services that are by their technical specifications very similar to the required goods, works or services. Procuring entities choose whether or not to allow variant tenders, which they need to specify already in the contract notice and tender documents.

Useful links
Public Procurement Office of the Republic of Serbia   www.ujn.sr.gov.yu
Commission for the Protection of Rights   www.komisija.ujn.sr.gov.yu
Ministry of Finance of the Republic of Serbia   www.mfin.sr.gov.yu
The Efficient Public Procurement project   www.javnenabavke.org
Transparentnost Srbija   www.transparentnost.org.yu
Transparency International   www.transparency.org
The World Bank   www.worldbank.org
The World Bank  – Mission in Serbia and Montenegro www.worldbank.org.yu
State Review Commission of Slovenia   www.gov.si/dkom
Public Procurement Office of Slovenia   www.ujn.gov.si
Narodne novine (Croatia)   www.nn.hr
Public Procurement Bureau of Poland    www.uzp.gov.pl
The European Union    www.europa.eu.int
Sponsors:

The Canadian International Development Agency  www.acdi-cida.gc.ca
The Canadian Embassy in Belgrade   www.canada.org.yu
The Embassy of Finland in Belgrade    www.finska.co.yu
The UK Department for International Development   www.dfid.gov.uk
The British Embassy in Belgrade    www.britishembassy.gov.uk
� EMBED CorelDRAW.Graphic.10  ���





� EMBED CorelDRAW.Graphic.10  ���





� EMBED CorelDRAW.Graphic.10  ���





� EMBED CorelDRAW.Graphic.10  ���








� Sigma, Procedura revizije javnih nabavki, Sarajevo, 2002. p. 13


� Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and administrative provisions relating to the application of review procedures to the award of public supply and public works contracts, Official Journal L 395, 30.12.1989, pp. 33-35


� Sigma, Procedura revizije javnih nabavki, Sarajevo, 2002. p. 13


� Lopandić Duško, Janjević Milutin, Ugovor o Evropskoj uniji od Rima do Mastrihta, Belgrade, 1995., p. 132


� Sigma, Procedura revizije javnih nabavki, Sarajevo, 2002. p. 18


� Such is the case for example in Great Britain
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